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grant a reformation or rescission, although one of the parties — and as many cases 
hold, both of them — have mistaken or misconceived its legal meaning, scope, and 
effect." 

An example under this rule is found in the celebrated case of Hunt v. Bousma- 
niere's Adm'rs, 8 Wheaton 174 (s. c, 1 Peters, 1). In that case a power of attor- 
ney to execute a bill of sale of a ship was taken by a creditor from a debtor under 
the distinct impression, induced by the advice of counsel, that it would be as valid 
a security, under all circumstances, as a mortgage. The debtor subsequently died; 
and as the power of attorney was revoked by his death, the security of the creditor 
was invalidated. But it was held (in strict conformity it will be seen with Eule I, 
supra) that the misapprehension of the parties as to the legal effect of the instru- 
ment was no ground for relief even in equity, and of course it would not be at 
law. (See Bispham's Equity, sec. 187.) 

Rule II. "Wherever a person is ignorant or mistaken with respect to his own 
antecedent and existing private legal rights, interests, estates, duties, liabilities, or 
other relation, either of property, or contract, or personal status, and enters into 
some transaction, the legal scope and operation of which he correctly apprehends 
and understands, for the purpose of affecting such assumed rights, interests, or 
relations, or of carrying out such assumed duties or liabilities, equity will grant 
its relief, defensive or affirmative, treating the mistake as analogous to if not iden- 
tical with a mistake of fact." But Pomeroy adds : " It should be carefully ob- 
served that this rule has no application to cases of compromise, where doubts have 
arisen as to the rights of the parties, and they have intentionally entered into an 
arrangement for the purpose of compromising and settling those doubts. Such 
compromises, whether involving mistakes of law or fact, are governed by special 
considerations." And for an exception to this rule in case of money paid under 
a mistake of law as to legal liability, see 2 Pom. Eq., sec. 851. 

An example under this second rule is found in Bingham v. Bingham, 1 Vesey 
Sr. 126, where the defendant sold to the plaintiff an estate, which in fact belonged 
to the plaintiff already, but which both parties believed, under a mistake caused 
by misconception of law, to belong to the defendant. Belief was granted by 
equity, and return of the purchase money was decreed. See Adams' Eq. 190. 
And in Lansdown v. Lansdovm, Mosley, 364, where the eldest of three brothers 
divided land of which the second brother had died seised with a younger brother, 
under the mistaken impression that the younger brother and not himself was heir 
at law to the second brother, it was held that he was entitled to relief in equity, 
and his conveyance to the younger brother was set aside. It will be seen that the 
elder brother correctly understood the nature and effect of his conveyance to his 
younger brother, but he never would have made it if he had not been ignorant 
of the nature and extent of his existing rights in the property. So his mistake 
was of private right and not of general law, which distinguishes the case from Hunt 
v. Bousmaniere' s Adm'rs, supra. The case of Zollman i\ Moore, 21 Gratt. 313, does 
not recognize this distinction, and is criticised by Pomeroy. See 2 Pom. Eq., 
note to sec. 849. 



Accession as a Source of Title. — This is a doctrine applicable to cases where 
one man, wilfully or by mistake, unites his property with that of another so closely 
that severance is impracticable, or bestows his labor on another man's property so 
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as to enhance its value, some times destroying its identity in the operation. Thus, 
for example, A may make B's gold into a vase, or his lead into bullets ; his grapes 
into wine, or his corn into whiskey ; or A may convert B's trees into cord-wood or 
hoops, or dig B's coal, in place in B's mine, and lift it to the surface and carry it 
to market. In such cases as these, two important questions arise, viz. (1), whose 
is the chattel thus dealt with by A ; does it remain B's or become the property of 
A; and (2) if it remains B's, is A entitled to compensation for the loss of his ma- 
terials, or to payment for his labor expended on the chattel ? It will be found that 
the answer to these questions depends on three considerations : ( 1 ) whether by A's 
act B's chattel was converted into a new species ; (2) whether A's dealing with B's 
property, always a trespass, was by mistake, so that A was an unintentional tres- 
passer, or with knowledge, so that his trespass was wilful; and (3) whether the new 
value given to the chattel by A's act is out of all proportion to the original value 
of B's chattel in its crude state, which is known as the doctrine of comparative 
values. And it will be found that sometimes A's trespass and labor will deprive 
B of his title to his chattel, and vest the latter in A, thus making an exception to 
the principle that no man can be deprived of his title to property without his 
consent. 

When no new species results from A's dealing with the chattel of B, the general 
rule is that the title of the property remains in B ; and this, whether A's trespass 
was wilful or unintentional. Thus in The hie Royal Mining Co. v. Hertin, 37 Mich. 
332 (26 Am. Eep. 520), A had, by mistake as to the boundary of his land, cut 
a quantity of cord-wood on the land of B, and hauled and piled it up on the bank 
of Portage Lake. As the trees were capable of being traced and identified in the 
cord-wood, it was held that there was no new species created by A's act, and that 
the title to the cord-wood remained in B, and that he was justified in taking pos- 
session of it ; and that it was immaterial that A's trespass was unintentional. In 
the above case, the value of the wood on the bank of the lake was $2.87J a cord, 
and the value of the labor expended by A in cutting and placing it there was 
$1.87 J a cord ; but the court said that there was no such disparity in value between 
the standing trees and the cord-wood as to bring ,in the doctrine of comparative 
values, by which, by exception to the general rule, an unintentional trespasser ac- 
quires title to another's chattel, although no new species is created. The doctrine 
of comparative values is exemplified, however, by another Michigan case, Wetherbee 
v. Green, 22 Mich. 311 (s. c. 7 Am. Eep. 653), in which it was held that one who, 
by unintentional trespass, had taken from the land of another young trees of the 
value of $25, and converted them into hoops worth $700, had thereby made them 
his own, though the identity of trees and hoops was perfectly capable of being 
traced and established. Another case put under the doctrine of comparative values 
is that of a statue made by a sculptor out of another's marble, or a picture painted 
by an artist on another's canvas, where it is said that the statue or picture would 
belong to the sculptor or artist. See, however, comments on Wetherbee v. Green, 
in 44 Am. St. Bep. 444, note to Gaskins v. Davis, 115 N. C. 85. And in Strubbee 
v. Trustees Cincinnati By., 78 Ky. 481 (39 Am. Rep. 250), it was said of Wetherbee 
v. Green: "The general doctrine is that the accession of mere value by the appli- 
cation of skill and labor alone is insufficient to divest the owner of title. Excep- 
tions are to be found to this rule, and the case cited comes within the exceptions. 
There the timber in the trees was worth only $25, and the bona fide laborer, al- 
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though a wrong-doer, had increased its value to $700. In such a case the acces- 
sion of value to the raw material is such as to impress one at the first blush with 
the injustice of permitting the bona fide producer of the increased value to be de- 
prived of it." But of course in such case the trespasser is liable for the value of 
the raw material taken by him. 

When a new species is created by A's dealing with the chattel of B, the general 
rule is that the title to the chattel passes to A, who is bound, however, to pay B 
the value of his chattel at the time it was appropriated. Thus if A, an uninten- 
tional trespasser, takes B's grapes and converts them into wine, the wine belongs 
to A, but he must pay B for his grapes. But some cases hold that this doctrine 
does not apply in favor of a wilful trespasser, and that he acquires no title to the 
manufactured article, notwithstanding the new species, and regardless of the doc- 
trine of comparative values. Thus in SUsbury v. MeCoon, 3 N. Y. 379 (53 Am. 
Dec. 307), where A knowingly took B's corn and converted it into whiskey, it 
was held in an action of trover that A was liable for the value of the whiskey, 
which being the product of the corn, though changed in species, still remained 
the property of B. 

As to compensation to a trespasser who by his labor has added to the value of 
another's chattel, but not under circumstances to acquire the title either by the doc- 
trine of new species or comparative valves, the rule is well settled that a wilful trespasser 
can claim no compensation in such case; and if the owner of the chattel sues such 
trespasser in trover, the measure of damages will be the enhanced value of the prop- 
erty, no allowance being made to the trespasser for his labor; and the rule is the same 
if the property be found in the possession of a purchaser from such wilful trespasser, 
for he cannot acquire any better title to the property than his vendor has. Thus 
in Woodenware Co. v. United Slates, 106 U. S. 432, an action of trover was brought 
by the United States against the Woodenware Co. for a large quantity of ash 
timber, suitable for manufacturing purposes, which had been knowingly and 
wrongfully cut on the land of the United States by Indians, and carried to the 
town of Depere, in Wisconsin, and there sold to the Woodenware Co., which was 
not chargeable with any intentional wrong or bad faith in the purchase. It was 
held that the measure of damages was $3.50 per cord, the value of the timber at 
Depere, allowing even the innocent purchaser nothing for the expense of felling 
and hauling to Depere. See in accord SUsbury v. MeCoon, supra; Nesbit v. St. Paul 
Lumber Co., 21 Minn. 491 (s. c. Pattee's Cases on Personalty, 133). 

But where the trespass is unintentional, and the trespasser innocent of wrongful 
purpose, it is said by the Supreme Court of the United States, in Woodenware Co. 
v. United States, supra, that the weight of authority in this country, as well as in 
England, favors the doctrine that the value of the property when first taken must 
govern ; or if the conversion sued for was after value had been added to it by the 
work of the defendant, he should be credited with this addition. And in Hinman 
v. Heyderstadt, 32 Minn. 350, it was held that where A cut and carried away cer- 
tain, hay from the land of B, in good faith and under a claim of title, believing 
that he owned the land, the measure of B's recovery was limited to the value of 
the standing grass. In Winchester v. Craig, 33 Minn. 205, where trover was brought 
for the conversion of timber by cutting it by mistake, and transporting it to Ohio, 
the measure of the damages was held to be the value when taken, or the value in 
Ohio less the defendant's expenses in cutting and transporting. This case lays 



66 VIRGINIA LAW REGISTER. [May, 

down an alternative measure of damages, as if the value of the timber when taken, 
and its value in Ohio, less the expense of cutting and transportation, would always 
be the same. It is manifest, however, that this is not usually the case. The cases 
are in conflict as to the precise measure of damages ; and, while not holding 
the unintentional trespasser liable, in an action of trover, for the enhanced value, 
some of them say he must respond in damages for the "original" value, or 
the value " when taken," while others allow the plaintiff to recover the difference 
between the enhanced value and the value of the labor expended in producing it. 
And in the case of timber, some courts interpret " when taken " to mean after sever- 
ance, i. e., the value of the trees after they have been converted into chattels, thus 
allowing the trespasser nothing for the labor of felling. And it is held in Mary- 
laud as to coal that the measure of damages against an unintentional trespasser is 
the value of the coal when first severed from the bed, allowing nothing for the 
expense of digging. See ' 26 Am. Rep. 525, note ; Franklin Coal Co. v. McMillan, 
49 Md. 549 (33 Am. Eep. 280); Gaslcins v. Davis, 115 N. C. 85 (44 Am. St. Rep. 
439). 

Where, however, the owner of cord-wood took possession of it as his own (the 
title remaining in him), and the trespasser, who had cut the wood ir, good faith, 
brought an action against the owner for $2,000, as the value of his labor expended, 
it was held by Cooley, J., in the Isle Royal Mining Co. v. Hertin, 37 Mich. 332 
( whose facts have been already given ), that he could not recover. And it was said 
that " nothing could more encourage carelessness than the acceptance of the prin- 
ciple that one who by mistake performs labor on the property of another, should 
lose nothing by his error, but should have a claim upon the owner for remunera- 
tion." And that " such a doctrine offers a premium to heedlessness and blunders, 
and a temptation by false evidence to give an intentional trespass the appearance 
of an innocent mistake." Commenting on the decision, it is said, in note to the 
Isle Royal. Mining Co. v. Hertin, 26 Am. Rep. 525 (where all of the authorities are 
collected), that "although one cannot demand compensation for his voluntary ad- 
ditions to the value of another' s property, without the assent of the owner, in an 
action for the value of what he has thus bestowed, yet when he stands on the de- 
fensive, and is sued for the value of the property, he will be compensated for such 
additions whenever he has acted in good faith. Thus, in the principal case ( i. e., 
the Isle Royal Mining Co. v. Hertin), if the plaintiff had retained possession of the 
wood, and forced the defendant to sue for it, or for damages for its conversion, he 
would have received the advantage of what labor he had bestowed upon it in 
good faith in fitting it for market. This is certainly the law in this country in 
trespass, and in trover, and in replevin where the property itself is not recovered. 
The rule as to a wilful trespasser is undoubtedly different." 

The above distinction is stated in Weymouth v. Chicago &c. R. Co. 17 Wise. 550 
(84 Am. Dec. 763), where the court say : "In determining the right of recaption, 
the law must either allow the owner to retake the property, or it must hold that 
he has lost his right by the wrongful act of another. If retaken at all, it must be 
taken as it is found, though enhanced in value by the trespasser. It cannot be re- 
turned to its original condition. The law, therefore, being obliged to say either 
that the wrong-doer shall lose his labor, or [that] the owner shall lose the 
right to take the property wherever he may find it, very properly decides in favor 
of the latter. But when the owner voluntarily waives the right to reclaim the 
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property itself, and sues for damages, the difficulty in separating the enhanced 
value from the original value no longer exists. It is then entirely practicable to 
give to the owner the entire value that was taken from him, which it seems that 
natural justice requires, without adding to it such value as the property may have 
afterward acquired from the labor of the defendant. In the case of recaption, the 
law does not allow it, because it is absolute justice that the original owner should 
have the additional value. . . . But if the owner chooses to resort to another remedy, 
in applying which the law may give him full compensation for all that he has 
lost without compelling the wrong-doer to pay more, I see no reason why that 
should not be the rule." See, in accord, Oaskins v. Davit, 115 N. 0. 85 (44 Am, 
St. Rep. 439). 

Origin op the Common Law op England. — 1. The prevalent view is that it 
is based on immemorial customs. " The unwritten law is that which custom has 
approved ; for ancient customs, established by the consent of those who use them, 
put on the character of law (legem imitaniur)." Inst. 1, 2, 9. 

2. Another view is that the common law is nothing but " statutes worn out by 
time." In 1 Tucker's Com. p. 23, the view is adopted that a greater part of the 
now unwritten law is founded upon the memory of ancient statutes worn out by 
time, and not now to be found of record in the statute books. And see 1 Bl. Com. 
Introd. sec. 3 (85); Hale's History C. L., p. 66. 

3. A third view is that the common law is in a large measure judge-made law, 
the result of real, though not avowed, judicial legislation. Pomeroy's Municipal 
Law, sees. 10-15, 27-29, 36-40, 268-313, 344-355; Stearns' "Germs of the Law 
of England," p. 353-4. 

4. It is now conceded that a large portion of the so-called common law was 
borrowed from the civil law of Borne. See Gviterbock's "Bracton in his Relation 
to the Civil Law." 

In his Lectures on the Common Law (Lecture 7, p. 175) Judge Sharswood says : 
" In the main, the common law may be described as a system built upon the founda- 
tion of Feudalism, with large materials imported from the Roman Code, occa- 
sionally modified, perhaps, by ancient Celtic, Saxon, Danish, and Norman laws 
and customs." No doubt this is a correct description of the common law, except 
in its omission to recognize the moulding hand of the judges, laying that down to 
be the common law which they believed to be common sense and justice. 



A strong illustration of equitable doctrines is found in Eaton v. Robinson (R. I.) 
29 L. R. A. 100, where officers of a corporation, who had received salaries which 
they had voted and paid partly and largely for the purpose of depriving stock- 
holders of the funds of a pending litigation if it should be successful, although 
they were paid nominally and partly for services rendered, were compelled to ac- 
count to the stockholders for all sums which had been withdrawn for salaries, with 
interest thereon. 



